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M-27 /26, Heliox Global Partners Ltd. and HelioxPlus, S.A.
v. Kingdom of Solaria

1. Solaria is a Member State of the European Union with a Mediterranean climate, abundant
solar irradiation and significant wind resources. It lies at the southern end of an inter-
connected corridor running north through neighbouring Laridia, a fellow Member State
whose cables carry a third of Solarian electricity exports, and on to Borealia, a third Mem-
ber State whose pension funds have long invested South. Solaria’s historic dependence on
fossil fuel imports prompted legislative initiatives at the turn of the twenty-first century to
diversify its energy mix.

2. With regard to the EU climate and energy commitments under Directive 2009/28/EC and
the 2030 climate and energy policy framework endorsed by the European Council on 23
and 24 October 2014, Solaria set an ambitious target of generating 80% of its electricity
from renewable sources by 2035. To attract the necessary private capital, the Government
drafted the Renewable Energy Investment Support Act (hereinafter “REISA” or “Act”).

3. REISA established a support framework for solar photovoltaic, wind and offshore energy
facilities in Solaria. Its core was a guaranteed feed-in tariff (“FIT”), payable for twenty-five
years from commissioning. FIT was essentially a premium over market price banded by
technology, with offshore by far the most generous. It added accelerated depreciation, al-
lowing capital expenditure to be written off at twice the standard rate, and a preferential
5% withholding tax on dividends from qualifying renewable-energy special purpose vehi-
cles. Together, these measures were designed to make projects bankable.

4. The Act guaranteed the FIT regime for twenty-five years and barred modifications det-
rimental to existing investors without their prior written consent. Article 12 REISA pro-
vided that “The Government will maintain the economic conditions applicable to each
qualifying installation at the time of its registration in the National Renewable Energy
Registry for the full support period, including as against any future modifications to the
general tax regime”. Article 14 added that disputes between foreign investors and the
State could be submitted to international arbitration under the Energy Charter Treaty
(“ECT”). Investors accessed the regime by registering projects in the National Renewable
Energy Registry (“Registry”), administered by the Solarian Agency for Energy Transition
(“SAET”), with environmental assessments, land-use permits or offshore maritime con-
cessions, grid-connection agreements and a financing plan showing at least 20% equity.
SAET had ninety days to decide, after which registration was deemed granted by admin-
istrative silence.
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The Solarian Transparency Act requires a public consultation before any bill is tabled and
the publication of a report on the observations received. In late 2014, Solaria consulted
on REISA, but only in the Solarian language and through a specialised portal requiring
registration and proof of a direct and particular interest, which in practice closed the door
to foreign investors and small Solarian savers alike. No report was ever published, only a
bare statistic: nine of the eleven contributions received came from incumbent electricity
operators with a direct interest in the REISA measures.

Since Laridia and Borealia had introduced comparable schemes in 2011 that were notified
to and cleared by the Commission before taking effect, some energy operators warned that
REISA could constitute State aid under Article 107(1) TFEU and require prior approval
under Article 108(3) TFEU.

To dispel those concerns, the Government obtained an internal Ministry of Energy opin-
ion, drafted by Algernon Guillemot, then Director-General for Energy Policy (the “Guil-
lemot Report”). The report categorically rejected State aid characterisation of the REISA
FIT because of its tax nature and concluded that no prior Commission notification was
required. It was publicly available on the Ministry website and supplied to investors re-
questing REISA information.

The consultation drew criticism from environmental groups, particularly in neighbouring
Laridia. It was led by the John Livingston Seagull Memory Trust (“JL Seagull Group”) and
its chairwoman, Dr. Iris Kestrel, an ornithologist who had spent two decades counting
nests along the Solarian and Laridian coast. She criticised the lack of dialogue and the
impact of offshore technologies on the habitat of the golden-crested imperial puffin (Fra-
tercula augustula, Linnaeus 1758), Laridia’s national bird.

Dr. Kestrel campaigned to suspend REISA’s approval, claiming that the consultation breached
the 1998 Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters (“Aarhus Convention”), binding on the EU and
Solaria. In Summer 2015, she filed a complaint with the Aarhus Convention Compliance
Committee. The JL Seagull Group also warned identified potential investors that REISA was
a poor environmental instrument, had been adopted contrary to the Aarhus Convention and
might require beneficiaries to reimburse all payments despite the Guillemot Report.

The Government dismissed the concerns, arguing that the Aarhus Convention did not ap-
ply to an essentially fiscal support measure, that the consultation covered sufficient stake-
holders and that project-specific environmental concerns could still be raised during reg-
istration.
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REISA was approved on 31 October 2015 and entered into force on 1 January 2016. The
objections of the JL Seagull Group and Dr. Kestrel were never addressed, despite signifi-
cant public support.

Between 2016 and 2019, substantial foreign investment entered Solaria’s renewable-ener-
gy sector under REISA. One investor was Heliox Global Partners Ltd. (“Heliox”), a fami-
ly-controlled company founded by engineer Arabella Mouette and incorporated and res-
ident in Novantia, a non-EU State. In 2012, Novantia and the EU and its Member States
concluded the Comprehensive Economic and Trade Agreement (“CETA-N"), effective from
2014, whose investment chapter provides for investor-State arbitration before the Interna-
tional Centre for Settlement of Investment Disputes (“ICSID”). Novantia and Solaria are
both ICSID Contracting States. Under Article 54(2) ICSID, Solaria designated the Central
Solarian Administrative Court to recognise and enforce awards.

Heliox incorporated HelioxPlus, S.A. (“HelioxPlus”) in Solaria, holding 78% of its capital.
The Borealia Teachers’ Pension Fund holds 20% and Western Sun Coop. (a Solarian sav-
ings cooperative from Penguinton) 2%. Western Sun registered their own 4 MW communi-
ty installation under REISA. Heliox and HelioxPlus are together the “Heliox Companies”.

Between 2016 and 2018, HelioxPlus registered fifteen facilities totalling 820 MW: thir-
teen coastal solar photovoltaic plants totalling 620 MW and two 100 MW offshore wind
farms about twelve kilometres offshore. The portfolio cost approximately EUR 1.4 billion
in shareholder equity and project finance, around EUR 800 million of it for the two off-
shore farms. All projects passed SAET environmental screening and received certificates
expressly confirming REISA benefits for the full twenty-five-year support period.

SAET approved all applications within ninety days, and each certificate bore its seal and
expressly referred to Article 12 REISA’s stability guarantee. Heliox’s legal advisers required
including that reference after reviewing the JL Seagull Group’s arguments, the Guillemot
Report and the Government’s position on the Aarhus Convention.

REISA proved effective: investment increased, the energy mix changed as forecast and, ac-
cording to Ministry figures, Solaria reduced fossil-fuel dependence and atmospheric emis-
sions faster than any comparably sized Member State.

At a Ministry celebration of REISA’s first anniversary in January 2017, foreign-investment
figures and its long-term environmental and geo-strategic benefits were presented. Direc-
tor-General Guillemot congratulated his department and observed that “the shortsighted
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clamour of certain self-appointed champions of the environment had been, as anyone with
a grasp of the numbers could now see, so much noise about nothing”. Director-General
Capercaillie of the Commission’s Directorate-General for Environment closed the event by
praising Solaria’s renewable-energy commitment and REISA as an ambitious framework
for a sustainable future. In an unreported aside, he added that such schemes could “raise
other questions falling within the competence of other services of the Commission”.

Mainstream opposition erupted in Spring 2017 when John Gannet of The Solarian Watch-
er published the five-part investigation “The Hidden Cost of Nature”. Using leaked minis-
terial files, he reconstructed REISA’s fiscal and economic cost and revealed that the Guil-
lemot Report had been drafted in a fortnight without external advice. The series spread
across the Union. Laridian and Borealian editorials contrasted their notified and cleared
schemes with Solaria’s and suggested an unfair investment advantage, while The Capitalist
thundered about REISA’s long-term cost to Solarian industry.

What followed was an unexpected alliance between heavy industry opposing higher costs
and ornithologists opposing the turbines. By 1 June 2017, a citizens’ initiative to repeal
REISA had 300,000 signatures and demonstrators marched chanting “No puffin, no fu-
ture”.

The Association of Energy-Intensive Industries of Solaria (“AEIS”), Solaria’s main indus-
trial electricity consumers, launched the first legal challenge. On 1 September 2017, AEIS
published a report supporting and extending Gannet’s findings, with evidence that FIT
costs were increasing electricity prices and production costs and harming Solarian indus-
try’s international competitiveness. AEIS then formally complained to the Commission
under Article 108(2) TFEU that, contrary to the Guillemot Report, the REISA FIT was
unlawful State aid implemented without prior notification and authorisation.

The Commission registered the complaint with DG Competition and sought information
from Solaria over several rounds of correspondence. Solaria maintained that REISA con-
tained no State aid or, alternatively, that any aid was compatible under the Guidelines on
State Aid for Environmental Protection and Energy 2014—2020.

In June 2018, answering a parliamentary question from Laridian MEPs, the Competition
Commissioner stated that the Commission was “carefully examining the compatibility of
the Solarian renewable energy support scheme with Union State aid rules” and that “pre-
liminary indications suggest that certain features of the scheme may warrant further scru-
tiny, but that since it was a novel issue, the Commission was proceeding with caution”. The
Commissioner gave no timetable for a formal decision.
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In January 2020, the Commission opened the formal Article 108(2) TFEU investigation
into REISA (the “Opening Decision”), expressing concerns about the FIT’s State aid char-
acter and compliance with the 2014—2020 environmental and energy State aid Guidelines,
but not addressing the tax measures. Although it reminded Solaria of the Article 108 TFEU
standstill obligation, the Commission did not grant the interim suspension injunction
sought by AEIS under Article 13 of Regulation (EU) 2015/1589. The investigation then
remained open without a final decision.

A second challenge developed from the “No puffin, no future” campaign. REISA’s success
increased demand for land, while coastal municipalities competing for investment relaxed
scrutiny even in ecologically significant areas, threatening endangered species including
the golden-crested imperial puffin. A volunteer’s drone video apparently showing bull-
dozers clearing a Feather Point bird colony during nesting season received eleven million
views in a week. #NotOnOurCoast reached Parliament, and Dr. Kestrel became again the
public face of the “Puffin Revolution”.

Early in 2018, citing the legislative process’s lack of transparency and potential impact on
Laridian fauna, the JL Seagull Group supplemented Dr. Kestrel’s Aarhus complaint, alleg-
ing breach of Article 7. The Laridian Parliament unanimously supported it and ordered the
Government to file an independent complaint.

In January 2020, based on the new material and Laridia’s complaint, the Compliance
Committee found that Solaria had breached Article 7 by conducting a public-participation
process that was neither transparent, timely nor adequate. It recommended remedial mea-
sures but did not address consequences for registered projects. The Commission noted the
finding without formally integrating it into its State aid investigation.

The timing was fateful. Both the Opening Decision and the Compliance Committee find-
ings arrived in January 2020, weeks before a general election. The caretaker government
took no action, while REISA’s future became a central campaign issue.

The coalition that emerged from the election in February 2020 had every reason to act and little
inclination to deliberate. By then, Solaria had already implemented Directive (EU) 2018/2001 on
the promotion of the use of energy from renewable sources (“RED II”), well ahead of the 30 June
2021 implementation deadline, through the Renewable Energy Framework (Implementation) Act,
in force since 1 January 2020. Article 9 of this implementation act reproduced verbatim Article 6
of RED II. Pressed by the energy-intensive industries on one flank and by the Puffin Revolution on
the other, and facing budgetary constraints its predecessor had left unaddressed, the new Solarian
Government announced an immediate and comprehensive review of the REISA framework.
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What followed was not a review but a new legislative framework. In September 2020, the
Government invoked the urgency exception in the Solarian Transparency Act to dispense
with any public consultation. Therefore, after an accelerated parliamentary procedure last-
ing just three weeks, the Solarian Parliament enacted the Energy Sector Stabilisation Act
(hereinafter “ESSA”), which entered into force on 1 January 2021.

For existing REISA beneficiaries, such as HelioxPlus and its shareholders, ESSA changed
everything at once. The guaranteed FIT gave way to a “reasonable rate of return” method-
ology which fixed a maximum remuneration at 2.5% pre-tax return on investment for all
existing registered projects, irrespective of technology, as from 1 January 2021, in substi-
tution of the tariff levels previously guaranteed by REISA which were considerably higher.
The accelerated depreciation scheme for renewable energy special purpose vehicles dis-
appeared altogether. Most striking of all, ESSA reclassified the payments already received
under the FIT regime as “irregular State aid”. It also empowered the Solarian Tax Au-
thority (“STA”) to issue recovery orders requiring beneficiaries to reimburse any amounts
received above the 2.5% threshold, calculated retroactively from the commissioning date
of each installation. Where individually reconstructing the payments made would unduly
delay recovery, the STA was further authorised to determine the amounts recoverable us-
ing flat-rate methods calculated by reference to installed capacity.

ESSA’s Legislative Explanatory Memorandum justified the new power on the basis that
the Commission’s Opening Decision had cast sufficient legal uncertainty over the REISA
FIT to warrant treating all payments made as presumptively unlawful State aid pending
the Commission’s final decision, and explained that the measure was taken to “protect
Solaria’s public finances from the risk of a Commission recovery order encompassing the
full amount of aid paid, with compound interest, which could reach EUR 3 billion”. The
Legislative Memorandum expressly discussed Article 6 of Directive (EU) 2018/2001, un-
der which Member States must ensure that the level of, and the conditions attached to,
the support granted to renewable energy projects are not revised in a way that negatively
affects the rights conferred thereunder and undermines the economic viability of projects
that already benefit from support, an obligation which that provision itself qualifies, “[w]
ithout prejudice to adaptations necessary to comply with Articles 107 and 108 TFEU”.

The European Commission was not formally notified of ESSA under Article 108(3) TFEU
prior to its enactment since, according to ESSA’s Legislative Explanatory Memorandum,
the reduction of the remuneration had been set at market conditions and, therefore, there
was no State aid element requiring the authorisation of the European Commission.

Dr. Kestrel, who by then had left her scientific career to become an influencer, took the
argument further in prime time on national television. A statute repealing an environmen-
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tal support scheme, she observed, was itself a measure relating to the environment, and
Solaria had this time not just limited but dispensed with public participation altogether.
What was at stake was no longer a procedural irregularity but a democratic failure, and one
for which, she added, there should be consequences under international law. “This is not
about the golden-crested imperial puffin anymore”, she told an audience of four million.
“It is about whether law in this country is still made in the open, or behind a door that only
few are allowed to knock on.” The interview went viral overnight and gave the Puffin Rev-
olution a second life.

On 1 April 2021 the JL Seagull Group filed a second communication with the Aarhus Con-
vention Compliance Committee, this one directed against ESSA. The Committee declared
it admissible in 2022 and the proceedings remain ongoing.

Around the same time, and to considerably less public attention, the now-disgraced Alger-
non Guillemot appeared before a parliamentary committee. The reclassification effected
by ESSA, he told its members, contradicted every representation the Kingdom of Solaria
had made in Brussels and seriously threatened the trust of international investors. What-
ever might in due course be said of REISA, the new statute had been passed without any
serious examination of the legal difficulties of its implementation and without regard for
Solaria’s obligations towards the investors who had relied on the scheme. The warning
was noted, filed and ignored. It proved prophetic soon enough, as the consequences of the
legislative U-turn began to unfold in two separate ways.

On 21 April 2021, and after an extremely brief procedure, the STA issued recovery orders
against the companies that had invested under REISA. In relation to HelioxPlus, the re-
covery order demanded repayment of EUR 410 million, with compound interest calculat-
ed from each payment date at the reference rate established by Commission Regulation
(EC) No 794/2004. Rather than establishing, installation by installation, the excess of the
FIT payments actually received over the 2.5% threshold, the STA applied a single flat-rate
methodology to every beneficiary and every technology alike, calculated by reference to
installed capacity from the date of commissioning of each facility, which yielded a liability
of some EUR 500,000 for each registered megawatt. Taken across the HelioxPlus portfolio
as a whole, the sums reclaimed amounted to approximately 30% of the total investment;
taken plant by plant, they ranged from little more than a tenth of the cost of the offshore
farms to over half the cost of the solar installations.

The recovery orders were issued under Article 66 of the Solarian General Tax Act, em-
powering the STA to recover sums unduly received from public funds. Under Article 120,
they were immediately enforceable despite administrative or judicial challenge unless the
debtor provided security for the full claim, interest and surcharges.
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The recovery orders were received as an earthquake by investors. HelioxPlus tried to gain
time to redress the situation with direct negotiations with the Solarian Government and re-
fused to comply with the recovery order. In an interview to The Solarian Watcher, Alastair
Robin, mayor of Penguinton and president of Western Sun, said that the same methodolo-
gy, applied to the cooperative’s 4 MW installation, had produced a demand of EUR 2 mil-
lion, an amount that represented more than half of what the cooperative’s members had
spent “to build the thing” and that exceeded its entire reserves. Mayor Robin dramatically
complained that he and his neighbours were basically being asked to hand back money the
State had promised them after convincing them to invest.

The Solarian Government pressed for immediate compliance. After three successive for-
mal demands for repayment, the STA ordered the complete suspension of any further pay-
ments to HelioxPlus, whether under REISA or under ESSA. Acting under Article 131 of the
Solarian General Tax Act, which permits the adoption of precautionary measures, includ-
ing the attachment of assets, where there are objective grounds to believe that recovery
may otherwise be frustrated, the STA seized the assets of HelioxPlus. HelioxPlus had been
unable to lodge the security required under Article 120 of that Act, and the recovery orders
accordingly remained enforceable throughout the proceedings described below.

The Heliox Companies challenged both the STA recovery orders and their enforcement
before the Central Solarian Administrative Court. The action was brought under Article 25
of the Solarian Law on the Administrative Jurisdiction, which provides for judicial review
of acts of the tax administration once administrative remedies have been exhausted. They
argued that the orders were irreconcilable with the protection of legitimate expectations
and with the rule of law, that Article 6 of RED II would prevent Solaria from approving
ESSA and that the STA had no power to apply Article 107 TFEU of its own motion while the
Commission’s investigation remained open (adding that in September 2020 no Commis-
sion decision had yet established that any adaptation was necessary within the meaning of
Article 6 RED II, an opening decision being no more than a provisional assessment). They
added that a flat-rate per-megawatt criterion, applied indifferently to technologies whose
capital costs differ by a factor of four and whose output per megawatt differs almost as
much, was neither proportionate nor reconcilable with equal treatment: it fell hardest on
the cheapest installations and bore no relation to the advantage each of them had in fact re-
ceived. They further contended that ESSA could not be applied at all, being itself unlawful
State aid: the statute singled out renewable energy investors and no one else.

Solaria answered that REISA payments had never been lawful and had to be discontinued
and recovered, relying on the defective 2014 Aarhus consultation, the Compliance Com-
mittee’s January 2020 findings and especially Article 108(3) TFEU’s standstill obligation.
It defended the flat-rate criterion as necessary for immediate, administrable recovery
across hundreds of beneficiaries, calibrated not to exceed the aggregate FIT advantage and
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uniformly applied in the interests of equal treatment. It added that the appellants’ capi-
tal-cost comparison was misplaced because FIT was paid per megawatt-hour generated,
not megawatt installed.

The Central Solarian Administrative Court found for the Government, dismissed the ac-
tion on all grounds on 12 February 2023 and upheld the recovery orders. The Heliox Com-
panies appealed, and the Solarian Central Court of Appeal confirmed that judgment on 8
July 2025. The case was taken to the Supreme Court on 9 September 2025.

As soon as the STA recovery order was issued, Heliox’s board concluded that the Solarian
courts would not be fair in the protection of its investment, in view of the problems that
would create for the Solarian State. Therefore, while HelioxPlus fought directly against
the enforcement of ESSA in the national arena, Heliox turned to investment arbitration
against Solaria before ICSID, pursuant to the investor-State dispute settlement chapter of
the CETA-N (ICSID Case No. ARB/21/14, hereinafter the “Arbitration”). The trigger letter
was sent on 15 May 2021 and the request for arbitration was lodged on 2 December 2021.

Before entering the substance, Solaria raised a preliminary objection to jurisdiction. Since
the owner of the projects was HelioxPlus, a Solarian company, and since a Borealian public
pension fund and a Solarian investment cooperative sat on its share register, the dispute
was in its view an intra-EU matter governed by EU law, to which the arbitration clause was
inapplicable. Heliox replied that the nationality of HelioxPlus was an accident of project
finance and that the project was mainly relying on Novantian, not EU, investment. There-
fore, the arbitration had been brought under the CETA-N investment chapter and was
therefore wholly distinct from ECT arbitration cases previously examined by the Court of
Justice.

On the merits, Heliox claimed, inter alia, that the repeal of REISA conditions and the re-
covery orders breached fair and equitable treatment, constituted indirect expropriation
without compensation and violated CETA-N’s umbrella clause regarding Article 12 REI-
SA’s stabilisation commitment. It also denounced as self-serving the reliance placed by
Solaria on Article 6 RED II to justify the changes.

Solaria replied that ESSA still afforded investors a significant return, and that the change
had been forced upon it by the unsustainable state of the national finances and by its own
obligations under international and EU law. It added that the claim was in any event un-
enforceable, since payment of the sums demanded would likely breach EU State aid rules,
and it asked the Arbitral Tribunal to admit the European Commission as amicus curiae in
support of that position. The defects in the consultation process, it argued, told in the same
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direction: an investor who had been warned in writing by the JL Seagull Group that REISA
was void, and who had proceeded regardless, could hardly invoke legitimate expectations
in a scheme flawed ab initio.

The ICSID Tribunal constituted itself in March 2022 and issued a jurisdictional award
in June 2022, rejecting Solaria’s preliminary objection on jurisdiction and holding unan-
imously that it had jurisdiction over the dispute: the Tribunal found that Heliox was a
Novantian investor within the meaning of the CETA-N, that the CETA-N investment chap-
ter created independent obligations enforceable in ICSID proceedings despite the express
reference in REISA, and that nothing in EU law, including the principle of autonomy of the
EU legal order as articulated by the Court of Justice, precluded the ICSID Tribunal from
exercising jurisdiction over a dispute between a third-country investor and an EU Member
State brought under an agreement concluded between that third country and the EU.

When the hearing on the merits opened in March 2024, the European Commission ap-
peared as amicus curiae, at Solaria’s invitation and with the Tribunal’s leave. Its submis-
sion ran along two lines. Whatever the Tribunal might conclude about fair and equitable
treatment, any sum paid to Heliox in satisfaction of an award would itself amount to new
State aid within the meaning of Article 107(1) TFEU: it would restore to the beneficiary, out
of public funds, the very advantage that recovery is designed to withdraw. Such payment
could therefore not lawfully be made without prior notification under Article 108(3) TFEU
(and the Commission gave notice, in terms that left little room for conjecture, that it would
not be authorised). Beyond that, the duty of sincere cooperation in Article 4(3) TEU bound
Solaria to abstain from any measure liable to compromise the effectiveness of the recovery,
and an arbitral award was no exception to that duty.

There was an irony in the arrangement that was lost on no one. The Commission had been
invited by a State which, for three years, had assured it in writing that REISA involved no
aid whatever, and which now welcomed the submission that the scheme had been unlawful
from the outset. The Commission, for its part, argued the point while its own formal inves-
tigation, opened in January 2020, remained open, no final decision having been adopted
and none announced. Counsel for Heliox observed that a party which had taken four years
to make up its mind was poorly placed to insist that everyone else act at once. Moreover,
Heliox stressed that the CETA-N had been negotiated, signed and concluded by the Union
itself, which could hardly complain of the machinery it had built.

The ICSID Tribunal issued its final Award on 30 May 2024 (hereinafter the “Award”). The
Tribunal found in favour of the claimant on the fair and equitable treatment claim, holding
that Solaria had violated the legitimate expectations that the REISA stabilisation commit-
ment had created. It assessed the loss at the level of HelioxPlus (EUR 410 million in respect
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of the recovery orders and EUR 250 million in respect of reduced future FIT revenues) but
held that Heliox, as a shareholder, could recover only its proportionate share of that loss.
It therefore awarded EUR 319.8 million and EUR 195 million respectively, totalling EUR
514.8 million plus pre-award interest. The ICSID Tribunal made no finding on the State aid
issue, holding that this was not relevant to Solaria’s obligations under CETA-N. The same
day, Heliox issued a press release declaring its intention to seek enforcement of the Award
as soon as possible.

The Commission finally managed to adopt a final State aid Decision on 15 July 2024 (here-
inafter the “State Aid Decision”). The State Aid Decision found that the REISA FIT scheme,
as applied from 2016 to 2020, constituted unlawful State aid within the meaning of Article
107(1) TFEU, granted without notification in breach of Article 108(3) TFEU, and incom-
patible with the internal market under Article 107(3)(c) TFEU, on the grounds that the
scheme had not been based on competitive tendering and had provided remuneration ex-
ceeding what was necessary to make the investments viable.

The State Aid Decision ordered Solaria to recover all FIT payments exceeding a reason-
able rate of return from beneficiaries within the legal deadlines. The recovery obligation
imposed in ESSA was therefore strengthened by a formal decision of the European Com-
mission.

More interestingly, being aware of the Award and of Heliox’s declared intention to enforce
it, the European Commission made an express reference in the State Aid Decision to this
situation, indicating that the implementation or enforcement of the Award would auto-
matically constitute unauthorised illegal State aid, even if it affects non-EU companies and
is enforced in a non-EU country. Moreover, the State Aid Decision expressly orders Solaria
to restrain potential claimants from enforcing the Award within or outside the EU to en-
sure the full effect of the recovery on the grounds of the principle of sincere cooperation. In
this regard, it adds the following:

“The principle of sincere cooperation requires national courts of the Member States, in-
cluding non-Solarian national courts, to not recognise, execute, or implement the Award,
and to take all measures necessary to prevent the recognition, execution, or implementa-
tion of the Award (for example, by ordering undertakings established under their jurisdic-
tion to cease any action designed to seek recognition or execution of the Award in other
non-EU jurisdictions, and ordering them to pay penalty payments in case of non-compli-
ance with the order to cease any such action)”.

In addition to that, it also indicated that Solaria would be forced to recover any amount
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eventually paid under any non-EU enforcement procedure of the Award.

The State Aid Decision was immediately challenged before the General Court of the EU
under Article 263(4) TFEU by several beneficiaries of REISA, including the Heliox Compa-
nies, expressly contesting the scope of the recovery obligation and the obligation imposed
on Solaria to enjoin the enforcement of the Award. The President of the General Court
refused to suspend the recovery order as an interim measure. The case is still pending.

Relying on Article 54 of the ICSID Convention and on Articles 517 and 523 of the Solar-
ian Code of Civil Procedure, which govern the enforcement of titles having the force of a
final judgment, on 20 August 2024 Heliox applied to the Central Solarian Administrative
Court, as the court designated under Article 54(2) of that Convention, for the enforce-
ment of the Award. By order of 15 January 2025, the Administrative court verified that
the copy of the Award produced was certified by the Secretary-General of ICSID and that
the formal requirements of Article 54(2) were satisfied. The Administrative court accord-
ingly recognised the Award as binding but declined to proceed to its execution, holding
that Article 108(3) TFEU and Article 4(3) TEU precluded any measure of execution which
would result in the payment of sums declared incompatible with the internal market. The
Administrative court further observed that Article 55 of the ICSID Convention and Articles
88 and 91 of the Solarian Public Finance Act, under which public funds and assets affected
to a public service are not subject to attachment, would govern any subsequent attempt to
attach particular Solarian assets, but did not treat those provisions as a ground for refusing
recognition of the Award. A subsequent appeal before the Solarian Central Court of Appeal
was dismissed on 31 July 2025 on the State aid ground.

Heliox, having lost all confidence in the willingness of the Solarian courts to uphold the
rule of law, decided to seek satisfaction outside the European Union. On 10 August 2025 it
asked a Novantian court to enforce the Award and to secure payment by attaching assets
held by the Kingdom of Solaria in Novantia, notably identifying the building of the Solari-
an Cultural Institute in the Novantian capital and the touring exhibition of the Sun Codex,
then on display there.

The Solarian press ran the story for a fortnight, asking whether a European State could be
made to answer for its debts out of the contents of its own museums, and the Ministry of
Foreign Affairs summoned the Novantian ambassador. The Novantian papers replied in
kind, observing that a sovereign which invites the seizure of its property by declining to pay
a debt is poorly placed to complain of the consequences.

60.0n 25 August 2025, with public feeling running high around the Novantian proceedings
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and the possibility of losing a national treasure, the Solarian Ministry of Energy issued
an executive warrant ordering HelioxPlus “and all the companies belonging to its group,
including its shareholders” to cease and desist from the enforcement actions initiated in
Novantia (the “Warrant”). The Warrant was issued under Article 14 ESSA, which empow-
ers the Minister for Energy, in exceptional circumstances where the financial stability of
the electricity system is at risk, to address binding instructions to undertakings which
benefited from the repealed support scheme, including orders to discontinue proceedings
brought before non-Solarian fora and orders for the attachment of assets. Article 14(4)
ESSA provides that such instructions are immediately enforceable and that proceedings
against them lie directly before the Solarian Supreme Court.

Given the width of the definition of the addressees, the Warrant reached Heliox and the as-
sets held by the Heliox Companies anywhere within the European Union. For this reason,
the Warrant further provided for the immediate seizure of Heliox assets situated anywhere
within the European Union, up to the value of any Solarian asset attached in Novantia (a
provision which reached, among other things, the wind portfolio the group operates in
Laridia). The Warrant justified these measures by reference to the primacy of EU law and
to the obligations imposed on Solaria by the State Aid Decision.

The Warrant escalated matters considerably. Novantia protested that Solaria was interfer-
ing with the working of its courts and, worse, compelling a Novantian company to abandon
a claim properly lodged in its own country, a forced renunciation of the rights of defence,
imposed by executive order and secured by the threat of confiscation. The Laridian Gov-
ernment also objected that no Member State may help itself to assets on Laridian territory.

Acting under Article 14(4) ESSA, the Heliox Companies brought proceedings against the
Warrant directly before the Solarian Supreme Court on 13 September 2025. Heliox had
appealed against the refusal to proceed to execution of the Award four days earlier, on 9
September 2025, and on the same date HelioxPlus, supported by Heliox as its sharehold-
er, had appealed against the judgment of the Solarian Central Court of Appeal in the STA
proceedings. In view of the close relation between the three procedures, the Heliox Com-
panies asked the Court to join them, so that the interrelated questions might be resolved
in a single judgment.

Pursuant to Article 34 of the Solarian Law on the Administrative Jurisdiction, which per-
mits the joinder of actions raising connected questions of law, the Supreme Court joined
the three sets of proceedings by Order of 19 November 2025.

In a preliminary hearing held on 3 March 2026, the Solarian Supreme Court identified
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several questions of EU law which could be determinative of the outcome of the proceed-
ings. It considered that it could not rule on the lawfulness of the recovery orders without
first knowing whether the procedural defects found by the Compliance Committee affect
the enforceability of REISA as against the State, nor on the validity of the Warrant without
knowing the limits of what the Commission may require of a Member State in the enforce-
ment of a recovery decision. On 18 June 2026, the Supreme Court stayed the proceedings
and, pursuant to Article 267 TFEU, referred the following questions to the Court of Justice
of the European Union:

1. Must Article 7 of the Aarhus Convention, read in the light of Article 37 of
the Charter of Fundamental Rights of the European Union and the princi-
ple of legal certainty, be interpreted as meaning that a finding by the Aar-
hus Convention Compliance Committee that public participation in the
adoption of a national renewable energy support scheme was inadequate
renders that scheme inapplicable as against investors who took no part in
that process; and does the same public-participation requirement apply to
the legislative act that subsequently repeals that scheme?

2. Must Article 47 of the Charter, read with Article 4(3) TEU, be interpreted
as precluding a national court from declining to proceed to execution of
an ICSID award rendered under the investment chapter of an agreement
concluded between the European Union and its Member States and a third
State, on the basis that a Commission decision has declared the underlying
support scheme incompatible State aid, without itself assessing whether
payment of the award satisfies the conditions of Article 107(1) TFEU?

3. May the Commission, consistently with Article 47 of the Charter and the
principle of proportionality, require a Member State to prevent the en-
forcement, within or outside the European Union, of an arbitral award
compensating an investor for losses arising from the withdrawal or re-
covery of unlawful State aid, while an action for annulment against the
decision imposing that requirement is pending before the General Court?

66. The reference for a preliminary ruling was received by the Registry of the Court in Lux-
embourg, which assigned to it case number M-27/26. In accordance with Article 23 of
the Statute of the Court of Justice, the Registrar has notified Heliox Global Partners Ltd.,
HelioxPlus, S.A. and the Kingdom of Solaria (as parties to the main proceedings), inviting
them to submit written observations to the Moot Court, in conformity with its Rules of
procedure, by 25 November 2026 at 23:59 CET.
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